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tides in periodicals arose in the Jurist 
and Monthly Digest case before men- 
tioned. On that point the judges were 
unamimous that when a writer furnished 
matter to a periodical and was paid there- 
for the copyright, unless by special ar- 
rangement, belonged to the proprietor of 
the publication. We have already seen 
that a state reporter paid by salary stands 
in this position to the state. (Little v. 
Gould, supra.) 

One or two cases on Legal Treatises 
may be added more as matter of legal 
bibliography than as establishing any 
new principle. In Sweet v. Cater, II 
Simons 572, equity proceedings were 
taken against a book on the Sale and 
Conveyance of Real Property, with Pre- 
cedents, by William Hughes, as being a 
piracy of Sugden's well known work on 
Vendors and Purchasers. The report of 
the case informs us only that the passages 
taken were so many and so lengthy as to 
constitute a piracy, and that the parties 
were remitted to an action at law. 

In Archbold v. Sweet, 5 Carr. & P. 
219, Mr. Archbold, author of the work 
on Pleading and Practice in Criminal 
Cases, sold his copyright to a publisher, 
who issued an edition without Archbold's 
sanction, edited by another hand, full of 
errors, but calculated by the appearance 
of the title-page to pass for Mr. Arch- 
bold's own work. Lord Tenterden in- 
structed the jury upon the errors pointed 
out, and the not very generous verdict 



of five pounds was rendered for the plain- 
tiff, Mr. Archbold. 

Two rules we think may be deduced 
from the foregoing review. 

1. The work must be independent — 
we cannot say original — in performance. 
The author must draw Lis matter from 
original sources, must adopt a plan of 
arrangement for himself, and even in the 
citation of authorities there must be 
something beyond the mechanical labor, 
great as that may be, of verifying the 
volume and page of references taken 
from other works. 

2. The work must be independent in 
its object. In other words, reference 
must be had to the part which works bor- 
rowed from bear in the plan of the book. 
Here lies the difference between a work 
like Smith's Leading Cases, and a col- 
lection of decisions on a special topic 
or a series of annotated reports. The 
design and value of the former work 
consists in the notes, to which the 
cases borrowed serve but as texts ; the 
object of the latter is to make profit out 
of the labor of another by putting it into 
a more accessible form, or adding to its 
instructiveness. 

If the work is thus independent it 
makes no difference if it supplants the 
book upon which it is founded — if it is 
not, the usefulness of the book is no ex- 
cuse for the infringement. 

Charles Chauncey Sat age. 



Supreme Court of Wisconsin. 
WHITE v. MILWAUKEE CITY RAILWAY CO. 

In an action for personal injuries the court may, in a proper case, at the trial 
direct the plaintiff to submit to a personal examination by physicians on behalf of 
defendant. 

Upon a street railway a separate track was used for the cars going in each direc- 
tion, and frogs were so placed as to prevent cars, going in the proper direction, 
from being thrown from the track while going upon or leaving a switch-bridge. A 
loaded wagon having broken down on the bridge upon one of the tracks, a car ap- 
proaching thereon was necessarily lifted to the other track, and being then driven 
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rapidly upon the bridge, was thrown from the track, injuring a passenger. Held, 
that the company was not negligent in not placing frogs so as to prevent a car thus 
going in the wrong direction upon the track from being thrown oft', but that the 
question whether the speed with which the car was driven upon the bridge was not, 
under the circumstances, negligent, was for the jury. 

To justify the assessment of damages for future or permanent disability, it must 
appear that continued or permanent disability is reasonably certain to result from the 
injury complained of. 

Appeal from County Court, Milwaukee County. 

This action was brought by the plaintiff to recover damages for 
personal injuries alleged to have been received by her through the 
negligence of the defendant company, its agents and servants, while 
riding in one of its street cars. The facts of the case are briefly 
as follows : The defendant operates two tracks of street railway, 
running north and south on East Water and Reed streets, in the 
city of Milwaukee. These streets abut each other at the Menomi- 
nee river, and are connected by a swing-bridge across that river 
near the Union depot. The tracks are laid upon the bridge. The 
west track is used exclusively for cars going south, and the east 
track for those going north. At the time of the injury, the plain- 
tiff" was a passenger in one of the cars of the defendant going north 
on the east track on Reed street, which is the street south of the 
river. A loaded wagon had broken down on the bridge and ob- 
structed that track. The car in which the plaintiff was riding was 
safely and properly removed to the west track, and just as it was 
driven upon the bridge the forward wheels left the track. The jolt 
of the car caused thereby threw the plaintiff from her seat, and 
caused the injury complained of, which was a bruise of one of her 
limbs below the knee. The ends of the rails of the west track on 
the south abutment next the bridge were constructed with frogs, 
which seem to be nothing more than a widening of the rails at the 
ends. There were also frogs on the ends of the rails on the bridge 
next the north abutment thereof. The same rail was used on the 
east track, the frogs being upon the ends of the rails on the north 
abutment, and on the bridge next the south abutment. Thus it 
will be seen that whichever way the bridge was turned, the location 
of the frogs was the same. The purpose of these frogs was to 
overcome the disturbance of the rail by the swaying of the bridge, 
and to keep the car-wheels on the track when they should strike 
the bridge or the abutment, although the track might be out of 
line. It will thus be seen that no precautions were employed in 
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the construction of the tracks with reference to a car running, as 
did this car, north on the west track. 

The testimony given on the trial tends to show that the car was 
being driven rapidly when it jumped the track. In answer to the 
question, " What caused said car to leave the track and strike the 
arch of the bridge?" the jury answered, "Fast driving, and the 
absence of a frog on the west track of the bridge." The jury also 
found the defendant was negligent and the plaintiff was not : that 
the plaintiff sustained temporary injury to the right leg, which may 
prove permanent, and assessed her damages at $650. A motion 
for a new trial was denied, and judgment entered for the plaintiff 
pursuant to the verdict. The defendant appealed from the judgment. 

JR. K. Adams, for respondent. 

Rogers £ Mann and JS. P. Smith, for appellant. 

Lyon, J. — It is claimed on behalf of the defendant that no 
sufficient evidence was given upon the trial to support the finding 
that the defendant was guilty of negligence which caused the inju- 
ries complained of. We do not think that negligence can be im- 
puted to the defendant by reason of the manner in which it con- 
structed its railway. The track seems to have been laid in the usual 
and proper manner, and the frogs placed in the proper positions to 
keep the cars upon the track when they passed the bridge. In 
view of the direction in which the cars were moved on the respec- 
tive tracks, it would be unreasonable to require the defendant to 
construct its tracks to guard against a contingency such as occurred 
in the present case. Moreover, it does not appear that the com- 
pany, in this respect, has violated any of the requirements of its 
charter, or any order or direction of the authorities of the city of 
Milwaukee. It is obvious, however, that a car passing north on 
the west track from the south abutment to the bridge (as was the 
car in question) would be much more liable to leave the track than 
one going in the opposite direction on the same track. This fact 
would render it the duty of the servants of the defendant in 
charge of the car, to exercise more caution to keep the car on the 
track, than would be required were it moving in the opposite direc- 
tion. Manifestly the most effectual precaution that could be used 
to keep the car on the track, or, at least, to prevent injury to pas- 
sengers if it left the track, would be to drive slowly from the abut- 
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ment of the bridge. The testimony in the case, although conflict- 
ing, tends to show that this car was driven rapidly at that point. 
Whether moving the car at such a rate of speed was or was not 
negligence is peculiarly a question of fact for the jury. The find- 
ing in that behalf is supported by the evidence. We conclude, 
therefore, that there was no error in submitting the question of 
defendant's negligence to the jury, and the verdict on that question 
cannot be disturbed. 

The testimony of the plaintiff and some of her witnesses 
tends to show that at the time of the trial she had not recovered 
from the effect of the injuries ; that her limb was not then in a 
normal condition; and that the effect of such injuries would or 
might be permanent. She testified that five physicians had exam- 
ined her limb, among whom was Dr. Hare. During the trial coun- 
sel for the defendant made the following request, and the following 
proceedings were thereupon had ; " Defendant's Counsel. — We ask 
of the court to direct the plaintiff, who is now present, to submit 
her limb for examination in a private room attached to the court- 
room, privately, to Drs. Senn and Hare, who are now present, and 
that if she wish she can be accompanied by any of her own female 
friends who are present, or any other physician whom she chooses. 
Court. — I do not see anything improper in the request, but I do 
not think I have any authority to compel a suitor to submit, in a 
case of this kind, to any examination against his or her will ; I 
therefore refuse the application. (Defendant excepts.) Plaintiff's 
counsel says : ' The plaintiff herself declines to have the examination 
in the absence of her physician, who, as her attorney is informed 
and believes, has left the city since he has been on the witness 
stand.' " 

It will be seen that the court denied this request on the sole 
ground that he had no authority to compel the plaintiff to an exam- 
ination against her will. On principle and authority we are satis- 
fied that this was error. The then condition of the injured limb 
had a most important bearing upon the question as to whether the 
plaintiff's injuries were permanent, and an examination at that time, 
the results of which would have been put in evidence before the 
jury, would in all probability have greatly aided them in determin- 
ing the extent and consequence of the injury. It would, or might 
have been more satisfactory and conclusive evidence on that subject 
than the statements of the plaintiff, or the opinions of the medical 
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witnesses. The application for her examination contained in it 
every reasonable safeguard against offending the modesty or delicacy 
of the plaintiff, and although she might shrink from the examination 
yet the ends of justice imperatively demanded that she submit to it. 
Such examinations are frequently ordered by courts in cases of 
divorce for impotency, and in cases of alleged pregnancy, and the 
authority of the court to order them has never been questioned, so 
far as we are advised. 

In Walsh v. Sayre, 52 How. Pr. 334, the power of the court in 
a proper case to order a personal examination is asserted, and it is 
there said that it rests upon the same principle as does the power to 
compel the discovery of books, papers and documents, the difference 
being that in a case like this the principle extends to things or sub- 
stances as well. Schroeder v. Chicago R. I. £ P. Ry. Co., 47 Iowa 
375, is to the same effect. The opinion of Beck, J., in that case, 
and of Jones, J., in Walsh v. Sayre, supra, contain very able and 
satisfactory discussions of this question. It is said by the learned 
counsel for the plaintiff that it rests in the sound discretion of the 
court to order or refuse an examination. Perhaps it does. But 
that discretion has not been exercised here. The court expressly 
denied the application because of alleged want of power to grant it. 
We hold that in a proper case the court has power to order an ex- 
amination, and that this is a proper case in which to exercise it. 

It has already been stated that to the question, " What injury 
did the plaintiff sustain, if any, by such accident?" the jury an- 
swered : " Temporary injury to the right leg, which may prove 
permanent." This is but little, if anything, more than a finding 
that the injury may possibly be permanent. A mere possible con- 
tinuance of disability by reason of an injury is not a proper element 
of damages. To justify the jury in assessing damages for future 
or permanent disability, it must appear by the proofs that continued 
or permanent disability is reasonably certain to result from the in- 
jury complained of, It is fair to assume that the jury predicated 
their assessment of damages in part upon the possibility of perma- 
nent injury. This also is error. Other errors were assigned and 
argued by counsel, but as the above views are decisive of the case 
it is unnecessary to consider them. The judgment of the county 
court is reversed, and the cause will be remanded for a new trial. 



